INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

EXECUTIVE RISK INDEMNITY INC,,
Flaintiff,
V.

SPRINT CORPORATION,
and
WILLIAM T. ESREY, et d.,

Defendants.
Case No. 02-1449-WEB

SPRINT CORPORATION,
Counter Claimarnt,

V.

EXECUTIVE RISK INDEMNITY INC.,
and

CONTINENTAL CASUALTY COMPANY,
and

RLI INSURANCE COMPANY,
Counter Defendants.
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MEMORANDUM AND ORDER

The Court now considers the motion of certain individud defendants to dismiss pursuant to
Fed.R.Civ.P. 12(b)(1) and (6). (Doc. 46).
l. FACTUAL BACKGROUND

Haintiff Executive Risk Indemnity Inc. (Executive Risk) brought this declaratory judgment action
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to determine whether its obligations to Defendant Sprint Corporation (Sprint) and to Defendants William
T. Esrey, et d.* are governed by liability insurance policiesin force until July 1, 2000, or a policy in force
after July 1, 2000.

Executive Risk attached hundreds of pagesto itscomplant as exhibits, induding copies of thethree
policies in question.? Two of the polices, captioned “Directors and Officers Liability Insurance Policy
Induding Company Reimbursement,” oblige Executive Risk to pay daims on behdf of Defendants William

T. Esey, et d. “except for Loss which [Sprint] pays to or on behaf of the Insured Persons as

The Complaint (and Amended Complaint) named 29 individud defendants: William T. Esrey,
Ronald T. LeMay, Kevin E. Brauer, Arthur B. Krause, Andrew J. Sukawaty, John E. Berndt,
Theodore H. Schell, Thomas E. Weigman, Don A. Jensen, Bruce Branyan, William E. McDonald,
Martin J. Kaplan, Gene M. Betts, James Richard Devlin, Michael B. Fuller, Len J. Laurer, John P.
Meyer, Arthur Allan Kurtze, Benjamin Watson |11, Linda Koch Lorimer, Dubose Audey, Warren L.
Batts, Michadl Bon, Irvine O. Hockaday, Harold S. Hook, Charles E. Rice, Louis W. Smith, Ron
Sommer, and Stewart Turley. All but Michael Bon and Ron Sommer are represented by Kasey A.
Rogg and Kevin M. Bright of Husch & Eppenberger, LLC. Counsd dleges that Bon and Sommer are
foreign citizens resding outside the United States. In any event, the record shows that no summons has
been issued as to Bon and Sommer, and they have not otherwise made an gppearance in this matter.
The 27 individua defendants who have appeared, dl current or former directors and officers of Sprint,
have filed the mation to dismiss which is now before the Court. These 27 individuds will hereinafter be
referred to asthe “Individud Defendants.” The Individud Defendants plus Bon and Sommer will be
referred to as* Defendants William T. Esrey, et d.”

?In its answer, Sprint denies that two of the three policies attached by Executive Risk are
complete. See Sprint Corporation’s Answer to the Amended Complaint and First Amended
Complaint, 1 35-37. Sprint identifies severa endorsements, along with cover pages and indexes,
which were dlegedly not attached. Sprint does not provide the dlegedly missng items, however. Inits
counterclaim, Sprint admits that the policies as provided by Executive Risk are true and correct copies
of “most of the operative provisons. . .” of thepolicies. Seeid. a 11127, 132. Initsanswer to this
assartion, Executive Risk maintains that policiesit attached to its Amended Complaint were “true and
complete. ...” See Executive Risk Indemnity Inc.’s Reply to Sprint Corporations's First Amended
Complaint, at 1127, 132. The Individual Defendants, for their part, have not yet answered. The third
policy is an excess indemnity policy in force from July 1, 1997 to July 1, 1998. See Amended
Complaint, exhibit F.
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indemnification.” Amended Complaint, exhibit A. “Insured Persons’ are defined as* any past, present or
future director or officer of [Sprint],” which indludes the Individua Defendants. Id. Clams “made. . .
against the Insured Persons . . . which [Sprint] pays to or on behdf of the Insured Persons as
indemnification” are paid by Executive Risk to Sprint. 1d.

The policiesaso contain a* deemer clause’ whichstates, “[t]he certificate of incorporation, charter,
articles of association or other organizationa documents of [Sprint] . . . including by-laws and resolutions,
will be deemed to have been adopted or amended to provide indemnificationto the Insured Persons to the
fullest extent permitted by law.” 1d., Form C21120, IV(D)(1). A retention gpplies if indemnification is
legdly permissble, “whether or not actud indemnificationis made . . . ,” unlessindemnification was not
made soldly because of Sprint’s financid insolvency. Id., Form C21120, IV(D)(2).2 Ifindemnificationis
not legdly permissble, or if it is not made soldly because of Sprint’ s financid insolvency, the retention is
$0.00.

Where a dam is made againgt both the Insured Persons and Sprint, they, along with Executive
Risk,

agree to usethar best effortsto determine afair and proper alocation, as
between [Sprint] and the Insured Persons, of al amounts, including
Defense Expenses, that the Insured Persons and/or [Sprint] become
obligated to pay in connection with such Clam. In making such
determination, the parties shadl take into account the relative legal and
financid exposures of, and reaive benefitsobtai ned inconnectionwiththe

defense and/or settlement of the Clam by, the Insured Persons and
[Sprint]. In the event that an alocation cannot be agreed to, then

3A retention is the amount of 1oss which must be borne by theinsured. See General Star
National Ins. Corp. v. World Oil Co., 973 F.Supp.943, 948-49 (C.D.Cal. 1997); 20 Holmes
Appleman on Insurance 2d, § 130.10(B), at 317 (2002).

-3-



[Executive Risk] shdl be obligated to make an interim payment of the

amount of Loss, including Defense Expenses, which parties agree is not

indispute. . . until afind amount is agreed upon or determined pursuant

to the provisons of this Policy and applicable law.
Id, Endorsement No. 5, D22083; Endorsement No. 16, D24788. Clams include “any civil proceeding
inacourt of law or equity . ...” Amended Complaint, exhibit A.

Executive Risk aso attached copies of complaints in numerous lawsuits growing out of the
proposed merger between Sprint and World Com, Inc. (World Com). Thelawsuitsaregenerally grouped
into suits atempting to block the proposed merger, and those which dlege that Defendants William T.
Esey, et d. improperly obtained vesting of their stock options. Executive Risk and the Individua
Defendants agree that Executive Risk has paid out over $1,000,000.00 in defense expenses related to
these lawsuits.

The first group of lawsuits was dismissed after Sprint and World Com abandoned the proposed
merger in June 2000 upon forma opposition by regulatory authorities. Executive Risk, Sprint, and
Defendants William T. Esrey, et d. then entered into an “Interim Funding Agreement” (Agreement) on or
about August 1, 2001, to deal with defense costs. The Agreement aso set out the conditions under which
Executive Risk would advance funds to cover the defense of the second group of lawsuits.

On or about April 7, 2003, Sprint and Defendants William T. Esrey, et a. executed a

“Memorandum of Understanding” as atentative settlement of the second group of lawsits* The terms of

“The Memorandum of Understanding was attached to Sprint’s Answer to Amended Complaint
and Amended Counterclam as an exhibit. (Doc. 48). Defendant Benjamin Watson 111 isidentified as
“I. Benjamin Watson I11.” Defendant Irvine O. Hockaday is identified as“Irvine O. Hockaday, J.”
See Memorandum of Understanding, at 2-3.
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the tentative settlement provide areleaseto Sprint and Defendants WilliamT. Esrey, et d. in exchange for
$50,000,000.00 and other consideration. The $50,000,000.00 isto be paid by the “Settling Securities
Defendants,” who are identified as Sprint and Defendants William T. Esrey, et d. See Memorandum of
Understanding, &t 6.

Onor about April 30, 2003, Executive Risk, Sprint, and Defendants William T. Esrey, et d. agreed
to an “ Amendment to Interim Funding Agreement” (Amendment). The Amendment beginswith anumber
of “Whereas’ clauses, the tenth of which States,

WHEREAS, Syint has agreed to indemnify and is indemnifying

[Defendants William T. Esrey, et a.] (a) for dl legd fees and expenses

incurred by theminthe [litigation] for which[Executive Risk] has made or

will be making advances under the Agreement or this Amendment and (b)

for dl settlement amounts incurred by them in the [litigation].
Amended Complaint, exhibit G. After the tenth Whereas clauses, the Amendment states, “NOW,
THEREFORE, in congderation of the mutua promises, covenants, agreements and other undertakings
herein, and for other good and va uable consderation, the Parties mutudly agree, each with the other, as
follows” Id. In the following text Executive Risk agreed to “contribute . . . . $12,500,000.00 to the
Settlement . . . on an interim basis without prgjudice to any and dl rightsthat are or may be avallableto it
under the Policies and gpplicable law.” 1d. Executive Risk also agreed to continue advancing defense
expenses. Regarding the advances, the Agreement sates.

[Executive Risk agrees] not to recover from [ Defendants William T.

Esey, et d] any anount advanced . . . . under the Agreement or this

Amendment; provided, however, that [Executive RisK’ §| agreement inthis

regardis premised on Sprint’s indemnification of [Defendants William T.

Egey, et d] for the amount at issue. To the extent it is determined that

any amount should not have been advanced, [Executive Risk] will look
exclusvely to Sprint for reimbursement of such amount so long as Sprint
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has provided indemnification to [Defendants William T. Esrey, et d.] in
accordance with the tenth Whereas clause of this Amendment.

Executive Risk then amended its complaint to include dlegations that Sprint “was determined to
ettle for its own business purpose, and for an amount apparently having nothing to do with Sprint’s own
andyss of the substance or lack of merit in [the] dams, as previoudy and consstently communicated to
Executive Risk.” Amended Complaint For Declaratory Judgment, a 1 84. In addition to its previous
prayer for declaratory judgment on policy coverage, Executive Risk seeks a “judicid determination that
the settlement amount . . . was not reasonable for purposes of coverage under the Policies and limiting
Executive Risk s ligbility accordingly . ..." Id., a 24.

The Individud Defendants, daiming that they have no case or controversy with Executive Risk,
move to dismiss.

. ANALYSIS

A. Procedura standards

1. Rule 12(b)(1)

The existence of subject matter jurisdiction isathreshold issue. See Steel Co. v. Citizensfor a
Better Environment, 523 U.S. 83, 94, 118 S.Ct. 1003, 140L.Ed. 210, 227 (1998); Laughlinv. Kmart
Corp., 50 F.3d 871, 874 (10" Cir. 1995).

Gengrdly, Rule 12(b)(1) mations to dismiss for lack of subject matter
jurisdiction take two forms. Fird, a facia attack on the complaint’s
dlegations as to subject matter jurisdictionquestions the sufficiency of the
complaint. Inreviewing afacid atack on the complaint, a district court
must accept the dlegations in the complaint astrue.

Second, aparty may go beyond dlegations contained inthe complant and
chdlenge the facts uponwhichsubject matter jurisdictiondepends. When
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reviewing a factud attack on subject matter jurisdiction, a district court
may not presume the truthfulness of the complaint’ sfactua dlegations. A
court has wide discretion to allow affidavits, other documents, and a
limited evidentiary hearing to resolve disputed jurisdictiond facts under
Rule 12(b)(1). Insuchinstances, acourt’ sreferencesto evidence outside
the pleadings does not convert the motion to a Rule 56 motion.
However, acourt isrequired to convert aRule 12(b)(1) motionto dismiss
intoa Rule 12(b)(6) motionor aRule 56 summary judgment motion when
resolution of the jurisdictiona questionisintertwined withthe meritsof the
case. Thejurisdictiond questionisintertwined withthe meritsof the case
if subject matter jurisdiction is dependent on the same statute which
provides the substantive claim in the case.

Holt v. United States, 46 F.3d 1000, 1002-03 (10" Cir.1995) (citations omitted). Inthe case of afacid
attack, jurisdiction must be based on factud alegations in the complaint, not on mere conclusory
dlegations. See Amoco Production Co. v. Aspen Group, 8 F.Supp.2d 1249, 1251 (D.Colo. 1998)

(quoting Groundhog v. Keeler, 442 F.2d 674, 677 (10" Cir.1971)).
2. Rule 12(b)(6)

The Individua Defendants seek, in the dternative, dismissal for failure to sateadamuponwhich

relief can be granted.

A 12(b)(6) motion should not be granted unlessit appears beyond doubt
that the plantiff can prove no set of facts in support of his dam which
would entitte him to rdief. All wdl-pleaded factud alegations in the
complaint are accepted as true and viewed in the light most favorable to
the nonmoving party.

* * *

A 12(b)(6) motion must be converted to a motionfor summary judgment
if matters outside the pleadings are presented to and not excluded by the
court and dl parties are given reasonable opportunities to present all
materid made pertinent to such amotion by Rule 56.



GFF Corp. v. Associated Wholesale Grocers, Inc., 130 F.3d 1381, 1384 (10™ Cir.1997) (citations,

internd quotations, and punctuation omitted).

B. Subgtantive standards

As the language of the Declaratory Judgment Act makes clear, the Court must consider both
jurisdiction and the prudence of mantaining the action: “[ijn a case of actual controversy within its
jurisdiction . . . . any court of the United States . . . may declare the rights and other legal relations
of any interested party seeking such declaration ... .” 28 U.S.C. 2201(a) (emphasis supplied); Kunkel

v. Continental Cas. Co., 866 F.2d 1269, 1273 (10" Cir.1989).

1. Juridiction

Thesubject matter jurisdictionof this Court islimited by art. 11, 8 2 of the U.S. Condtitution, which
dlowsjudicid considerationof “cases’ or “controverses.” Kunkel, 866 F.2d at 173. Inconformity with
this jurisdictiona limitation, the Declaratory Judgment Act “[b]y itsterms.. . . gpplies to ‘ cases of actual
controversy,’ . . . . thus excluding an advisory decree upon a hypothetica state of facts.” Ashwander v.
Tennessee Valley Authority, 297 U.S. 288, 325, 56 S.Ct. 466, 80 L.Ed. 688, 699 (1936). The
“controversy must be definite and concrete, touching on the lega relations of the parties having adverse
legd interests,” Aetna Life Ins. Co. v. Haworth, 300 U.S. 227, 240-41, 57, S.Ct. 461, 81 L.Ed. 617,
621 (1937), and it must be “of sufficient immediacy and redlity to warrant the issuance of a declaratory
judgment.” Maryland Casualty Co. v. Pacific Coal & QOil Co., 312 U.S. 270, 273, 61 S.Ct. 510, 85
L.Ed. 826, 829(1941). See Calderonv. Ashmus, 523 U.S. 740, 745-46, 118 S.Ct. 1694, 140 L .Ed.2d

970, 977 (1998); Babbit v. Farm Workers, 442 U.S. 289, 297-98, 99 S.Ct. 2301, 60 L .Ed.2d 895, 906
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(1979).

The existence of acase or controversy is a matter of degree. See Maryland Casualty, 312 U.S.
at 273, 85 L.Ed. at 829. “Asis 50 often the situation in condtitutiona adjudication, those two words

"o

[“case,” “controversy”] have an iceberg qudlity, containing beneath their surface smplicity submerged
complexities. . . .” Flast v. Cohen, 392 U.S. 83, 94, 88 S.Ct. 1942, 20 L .Ed.2d 947, 958 (1968). The
burden of establishing an actual case or controversy is on the party seeking declaratory judgment.

Cardinal Chemical v. Morton Intl., 508 U.S. 83, 95, 113 S.Ct. 1967, 124 L .Ed.2d 1, 14 (1993).
2. Prudential consderations

Evenwhere subject matter jurisdictionexigts, “the Declaratory Judgment Act hasbeen understood
to confer on federal courts unique and subgtantia discretion in deciding whether to declare the rights of
litigants” Wilton v. Seven Falls Co., 515 U.S. 277, 286, 115 S.Ct. 2137, 132 L.Ed.2d 214, 223
(1995). The*unique breadth of thisdiscretion” makes the Declaratory Judgment Act digtinguishable from
discretion in other areas of the law. 515 U.S. at 287, 132 L.Ed.2d at 223-24. Becauseit isan enabling
act, it does not confer an absolute right upon a litigant. Green v. Mansour, 474 U.S. 64, 72, 106 S.ct.
423, 88 L.Ed.2d 371, 379 (1985). The propriety of maintaining a declaratory judgment action may turn

on equitable considerations. |d.

Neverthdess, “a Didrict Court cannot decline to entertain suchanactionasamatter of whim or
persona dignclination.” Public Affairs Associates v. Rickover, 369 U.S. 111, 112, 82 S.Ct. 580, 7
L.Ed.2d 604, 606 (1962). The Tenth Circuit has provided anumber of factorsatria court may consider

in weighing whether to proceed with a declaratory judgment action.
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[1] whether adeclaratory actionwould settle the controversy; [ 2] whether
it would serve ausgful purpose in darifying the legd relations at issue; [3]
whether the declaratory remedy is being used merdly for the purpose of
“procedura fencing” or “to provideanarena of araceto resjudicata’; [4]
whether use of adeclaratory action would increase friction between our
federal and state courts and improperly encroach upon state jurisdiction;
and [5] whether there is an dternative remedy which is better or more
effective.

St. Paul Fireand Marinelns. Co. v. Runyon, 53 F.3d 1167, 1169 (10" Cir.1995) (quoting State Farm

Fire & Cas. Co. v. Mhoon, 31 F.3d 979, 983 (10" Cir.1994)).
C.  Discusson
1. Jurisdiction

The Individua Defendants base their Rule 12(b)(1) arguments on the constitutional case or
controversy requirement, and their Rule 12(b)(6) argumentsonthe Declaratory Judgement Act itsdf. See
Memorandum in Support of the Individua Defendants Motionto Dismiss at 2. The Court, however, need
not proceed under both subsections. While Rule 12(b)(6) controls where the jurisdictional question is
intertwined with the subgtantive claim in the case, the Declaratory Judgment Act smply incorporates the
condtitution’ scaseor controversy requirement and does not set out aseparate basis for federal jurisdiction.
See Ashwander, 297 U.S. at 325, 80 L.Ed. at 699 (“The Act . . . providing for declaratory judgments,
does not attempt to change the essentia requisites for the exercise of judicia power . . . [bly itsterms, it
appliesto ‘cases of actual controversy’ . ..."). The Declaratory Judgement Act is aso procedura and
does not creste a substantive cause of action. See Nashville, C. & S. L. R. Co. V. Wallace, 288 U.S.

249, 259, 264, 53 S.Ct. 345, 77 L.Ed. 730, 734, 736 (1932); Akins v. Penobscot Nation, 130 F.3d
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482, 490 n. 9 (1% Cir.1997). The Court, therefore, may consider the jurisdictiona question under Rule

12(b)(1) aone.

The Individud Defendants dso attack jurisdiction facidly and do not contest the underlying facts.
They contend, for example, that “the Amended Complaint is devoid of any dlegation that the Individud
Defendantshave asserted amonetary daim againgt Executive Risk or that Executive Risk and the Individua
Defendants have an outstanding, ripe dispute.. . . ,” and that, “[a]s the Amended Complaint makes clear,
only Sprint is seeking payment for the claims at issue under the. . . insurance policiesissued by Executive
Risk....” Individuad Defendants Moation to Dismissthe Amended Complaint, at 1-2. Boththe Individua
Defendants and Executive Risk make some referenceto facts outside the pleadings, but these are generdly
background factswhichare agreed to or at least not overtly contested. The parties have not supplemented
their memoranda of law with affidavits or other materids of evidentiary value, and they do not seek an
evidentiary hearing in this matter. The limited references to matters outside the pleadings, therefore, are

not sufficient to engage the protections of Rule 56.°

The crux of the Individual Defendants argument isthat they have not persondly borne the defense
cods thus far because Sprint has indemnified them for such cogts. In addition, the Individua Defendants

contend that the deemer clause, together with the tenth Whereas clause and the operative section of the

>The Court must consider the disagreement between Executive Risk and Sprint over the
completeness of the insurance policies Executive Risk attached to its Amended Complaint. Executive
Risk and Sprint agree that the portions provided are accurate and that they congtitute most of the
operative provisons. More importantly, Executive Risk and the Individual Defendants argue
exclusvely from these provisons, and nether give any indication that the few alegedly omitted
declarations, much less the cover sheets and indexes, have any bearing on the jurisdiction question.
Under these circumstances, then, the Court will consider the motion to dismiss.
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Amendment referring to the tenth Whereas clause, render any future persond liability for such costs or
settlement payments hypothetica and speculative. The Individua Defendants concede thet if they are not
indemnified in the future, and if they then have adam under the ligaility policies, there would be a case or
controversy withExecutive Risk. Unless and until that happens, however, the Individua Defendantsdam

that the matter is not ripe and that they should be dismissed without prejudice.

Executive Risk does not dispute that Sprint has indemnified the Individuad Defendants thus far.

However, Executive Risk points out that,

neither Sprint nor the Individua Defendants have provided any verification
that the Individud Defendants were indeed, or will under any and all
circumstances continue to be, indemnified for the underlying clams —
Sprint either hasnot been able to or willingto represent to Executive Risk
in areasonably adequate manner or inany form that it has agreed to fully
indemnify the Individua Defendants without reservation.

Executive Risk Indemnity Inc.’s Response and Memorandum in Oppositionto the Individud Defendants

Moation to Dismiss the Amended Complaint, a 2. (Emphasisin origind).

The deemer clause and the Amendment certainly anticipate that Sprint will indemnify the Individua
Defendants. Ther operationand effect are uncertain, however, especidly onthe limited record before the
Court. Conddering dl the facts and circumstances, these provisions do not deprive the Court of subject

matter jurisdiction as to the Individuad Defendants.

Regarding the deemer clause, whatever effect it might have on the parties’ respective burdens and
benefits as amaiter of insurance law, this Court’ s jurisdiction is based on actud fact, not on what parties

have “deemed” to exist. Cf. Black’sLaw Dictionary, 7" ed (deem: “To treat (something) asif (1) it were
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redly something ese, or (2) it has quditiesthat it doesv't have. . . .”). Nothing before the Court shows
that Sprint has in fact adopted or amended its organizationa documents or by-laws as the deemer clause
suggests.  Furthermore, the clause is framed in passve language — Sprint is deemed “to provide’
indemnification, leaving open the question how and by whom the indemnification would be accomplished.
It isafine digtinction, but Sprint is not deemed to be required to indemnify. Compare National Union
Firelnsurance Co. of Pittsburgh, PA. v. Continental IllinoisCorp.,etal., 110 F.R.D. 615, 620 (N.D.
1. 1986) (where“indemnificationisrequired”’ under certain circumstances by anincorporationdocument).
The words “to the fullest extent provided by law” are also words of limitation, leaving a question whether

the large sums a issue here are comprehended by the deemed indemnification.

More sgnificartly, the paragraph after the deemer clause incorporates the possibility that Sprint
might not indemnify evenif dlowed by law. Asthe paragraph states, the retention applies, “whether or not
actua indemnification is made.” The Amendment similarly incorporates the assumption that Sprint's
deemed indemnificationis not absolute. Thetenth Whereas clausedoesnot indicatethe nature of the stated
“agreement” or even the partiestoit. The operative provisonsof the Agreement, which follow the“Now,
therefore’ clause, are the only provisons which, under the terms of the Agreement, are supported by
consideration and are binding on Executive Risk, Sprint, and the Individua Defendants. See Grynberg
v.F.E.RC.,, 71F.3d 413, 416 (D.C.Cir.1995) (“[I]tisstandard contract |aw that a Whereas clause, while
sometimes useful as an ad to interpretation, ‘cannot create any right beyond those arising from the
operative terms of the document,”” quoting Abraham Zion Corp. v. Lebow, 761 F.2d 93, 103 (2™ Cir.
1985)). While the tenth Whereas clause is referenced in the operative section, the operative section

actudly lessens the facidly obligatory character of the clause. Executive Risk’ sobligationto reimburse* is
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premised on Sprint’ sindemnificationof [ Defendants WilliamT. Esrey, et d] for the amount &t issue,” and
“[Executive Risk] will ook exclusively to Sprint for reimbursement of suchamount so long as Sprint has
provided indemnification to [Defendants William T. Esrey, et d.] inaccordance withthe tenthWhereas

clause of this Amendment.”

In context, then, the deemer clause and the Amendment only repeat the terms of the insurance
policies—if Sprint indemnifies, then Executive Risk will pay on behaf of Sprint the amounts Sprint pays
asindemnification. All that can be saidisthat Executive Risk’ sobligationsto the Individud Defendantsare
contingent on Sprint’ sindemnificationof the Individua Defendantsfor defense costs and for any settlement

or judgment for which Executive Risk would otherwise be ligble to Defendants William T. Esrey, et d.

In spite of the contingency, there is an actual case or controversy under Tenth Circuit precedent.
“The contingent nature of the right or obligation in controversy will not bar a litigant from seeking
declaratory relief whenthe circumstances reved aneed for a present adjudication.” Allendale Mut. Ins.
Co. v. Kaiser Engineers, 804 F.2d 592, 594 (1986), cert denied 482 U.S. 914. InAllendale, the Tenth
Circuit relied on Maryland Casualty Co., 312 U.S. 270, 85 L.Ed. 826, which the drcuit court

summarized asfollows

aliability insurer brought afederd declaratory judgment actionagaing its
insured and an injured third party who had sued the insured in state court.
Inthe federal action, the insurer sought a judgment to the effect that it was
not liable to defend or indemnify its insured. The injured third party
argued that the complaint against him failed to state a cause of action
because no actual controversy existed between him and the insurer. The
Supreme Court held otherwise.. . . [t]hus, an actual controversy existed
between the insurer and the insured party even though the latter’'s dam
againg the insurer was contingent on (1) his obtaining a find judgment
agang theinsured, and (2) the insured's falure to satidfy that judgment
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within thirty days.

Id. Following this precedent the Tenth Circuit concluded that the district court in Allendale had jurisdiction

where the insurer’ s obligation was contingent on the outcome of an gpped. |d.

In this case, amilarly, Executive RisK’ s present obligations to the Individua Defendants make out
acase or controversy. Theinsurance policies bind Executive Risk to cooperate with both the Individua
Defendants and Sprint to determine afar and proper dlocation. Where the parties cannot agree, the fina
dlocationisto be determined according to the policy or policies and the applicable law. Since the parties
have not agreed and indemnificationis not assured, the Individua Defendants remain interested partieswith
whom Executive Risk hasan actual case or controversy. See S. Paul Fire & Marinelns. Co. v. Aetna
Cas. & Sur. Co., 357 F.2d 315, 316 (10" Cir.1966) (Section 2201 contempl ates a pragmatic approach

to the determination of legd reations in controversy between interested parties.. . . ).

And, independently fromthisconsi deration, Executive Risk hasadvanced $12,500,000.00 towards
the settlement on an “interim bass” while reserving its rights because of the manner in which the
Memorandum of Understanding was negotiated. The Individud Defendants were parties to that
negotiation, with their own counsel, separate from Sprint, so obvioudy Executive Risk has aripe case or
controversy with them regarding the negotiations. See Kunkel, 866 F.2d at 1275 (uncertainty regarding

an insurer’ s exposure or duties in settlement establish aripe case or controversy).

The indant case, therefore, is diginguishable from National Union, upon which the Individua

Defendantsrdy. The court in National Union found no case or controversy where some of the directors

and officers had been dismissed from the underlying litigation, and wherethe corporation had indemnified
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thosedirectorsand officers. See 110 F.R.D. at 618-19. Inthe oneremaining lawsuit inwhich most of the
directors and officers were dill defendants, no claim was “identified as fdling outside the scope of [the
corporation’ s duty of indemnification.” 1d., at 619. The*“duty of indemnification” referred to by the court
was found in the corporation’ s Certificate of Incorporation, which stated that *indemnification is required
whenever adirector or officer * has been successful onthe meritsor otherwise indefense of any action, suit

or proceeding . ..."””. Seeid. at 620, Appendix.

In the ingtant case, the Individud Defendantsare dl ill defendantsin the underlying litigation, and
they have entered into a tentative settlement binding them as co-payors of alarge settlement. The Court
cannot ignore this fact, no matter how muchthe Individual Defendants protest thet their burden under the
settlement will be covered by Sprint. They were insured as directors and officers, separately from Sprint;
they were named as defendants in the underlying litigation, separately from Sprint; and they agreed to the
Memorandum of Understanding, separately from Sprint. It is their involvement, separate from Sprint,
whichisrea and current. Ther non-involvement due to afull indemnification by Sprint is hypothetica and

yet to be accomplished.

Moreover, the Individud Defendants have not shown that Sprint has a“duty of indemnification”
equal to that of the corporation in National Union. In that case, an existing Certificate of Incorporation
required indemnification under certain circumstances, and the National Union court found no damwhich
fell outsde those circumstances. Here, the existence, the obligatory nature, and the extent of the
indemnificationare, to differing degrees, dl inquestion. Whatever result would be reached under the facts

of National Union in this jurisdiction, the facts of this case reveal a need for a present adjudication of
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Executive Risk’s legd relaion with the Individud Defendants. The issues, therefore, are sufficiently

immediate and red to warrant the issuance of a declaratory judgment.
2. Prudentid considerations

The Court dso concludes that it should exercise its discretion and retain jurisdiction. The matter
is ripe for resolutiongiventhe existence of a pending settlement. The Court finds that a declaratory action
would determine which policy or policies apply. Executive Risk’s contention that Sprint and Defendants
William T. Esrey, et d. acted unreasonably in sdtling is more nebulous, however there is no better
procedura approachfor daifyingthe lega rdations at issue. The Court does not find that the actionwas
brought for purposes of procedura fencing or forum shopping. No other court is weighing a smilar
guestion, so comity isnot anissue. In short, this declaratory judgment actionisa prudent meansto resolve

the disputes between Executive Risk and the Individual Defendants.

IT IS THEREFORE ORDERED that the Individua Defendants Motion to Dismiss (Doc. 46) is

DENIED. The matter is returned to Magistrate Judge Donald Bostwick for further proceedings.

SO ORDERED this_ 9" day of September, 2003.

g Wedey E. Brown
Wedey E. Brown, Senior U.S. Didrict Judge
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